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Last revised 04/2019 

 
1. Scope of Application 

1.1 Considering these instrument is part of an agreement 
("Main Agreement") related to the supply of goods 
or the rendering of services, entered between Sup-
plier and Mercedes-Benz do Brasil or its affiliated 
companies ("Principal"). Therefore, considering the 
Main Agreement mentions a free and open source 
software (“FOSS”) owed by Supplier, the parties de-
cided to enter into this instrument in order to author-
ize and rule the use of Supplier’s FOSS in vehicles 
developed and produced by Principal. The provisions 
established herein supersedes the provisions of the 
Main Agreement to that extent. Any amendment 
therefrom the instrument herein must be agreed in 
writing and with express reference to the affected 
provisions. 

1.2 Goods or services provided by the Supplier may only 
use FOSS in vehicles developed and produced by 
Principal with the express prior approval of the Prin-
cipal. This applies to software which contains goods 
or services in any form, whether permanently or for a 
limited period, on storage media or as a part of de-
vices or components for  
devices, and irrespective of whether the software is 
transferred as object and/or source code. Such ap-
proval shall be obtained in accordance with the pro-
cedure described herein. 

The term FOSS as used in this document encom-
passes all software that is, in principle, available at 
no cost and which is subject to a license or other 
contractual provision ("FOSS License") that, as a re-
quirement for modifying and/or distributing the soft-
ware and/or any other software associated with or 
derived from this software ("FOSS Derivative"), and 
which contains at least one of the following condi-
tions: 

a) the source code of such software and/or FOSS 
Derivatives must be made freely available to third 
parties; and/or 

b) third parties must be allowed to create products 
derived from such software and/or FOSS Deriva-
tives; and/or 

c) third parties must be provided with authorization 
keys required for the installation of such soft-
ware; and/or 

d) certain information or documents, such as li-
cense text, must be included in the product doc-
umentation and/or other materials provided 
along with the software. 

FOSS Licenses include, e.g., the "Berkeley Software 
Distribution License" (BSD license), the "GNU General 
Public License" Version 2 (GPL V2) or the "GNU 

Lesser General Public License" Version 2.1 (LGPL 
V2.1). 

2. Approval of the Principal for Use of FOSS or FOSS 
Derivatives 

2.1 If the Supplier wishes to use FOSS and/or FOSS 
Derivatives for certain goods or services, the Supplier 
must obtain the prior approval of the Principal. For 
such approval, the procedure established herein must 
be entirely attended. The approval must be obtained 
for each individual case in which the Supplier shall, or 
intends to, use or modify FOSS or FOSS Derivatives 
as part of the provision of goods or services, or oth-
erwise include it in the results of the Supplier’s activi-
ties that shall remain with the Principal.  

2.2 In order to submit the FOSS and/or FOSS Derivatives 
use to the Principal and for each individual case, the 
Supplier shall complete the latest form provided by 
the Principal ("FOSS Disclosure Document"). This 
form must be completed with all information required 
for the Principal to obtain a clear overview of the 
FOSS and/or FOSS Derivatives to be used and the 
consequences for the goods or services provided by 
the Supplier and for the Principal. In particular, the 
FOSS Disclosure Document must contain: 

a) the exact name of the FOSS which shall be cov-
ered by the Principal’s approval, including the 
version; 

b) the description of the FOSS itself, with source 
code and documentation; 

c) the applicable FOSS License, with Version and 
the text in full; 

d) the source of the FOSS (download site); 
e) the obligations arising from the FOSS License for 

the Principal as a result of the use of the un-
changed or modified FOSS, including a proposal 
as to which obligations should be assumed by the 
Supplier and Principal, respectively; 

f) a presentation of the technical reasons for the 
use of the FOSS (e.g. quality, security, servicea-
bility, documentation, community), in being un-
derstood that there shall be no technical exami-
nation; instead, this shall remain the responsibil-
ity of the Supplier; 

g) in the case of multiple FOSS Licenses, the results 
of an examination by the Supplier of the compat-
ibility of the Licenses. 

Supplier shall complete fully and correctly the FOSS 
Disclosure Document and submit it to the Principal, 
at the same time as the offer on the affected goods 
or services. 

2.3 The Principal shall decide at its own discretion on the 
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use of the FOSS. Supplier shall answer queries with-
out delay. Approval shall only be granted by the Prin-
cipal expressly and in writing; and silence shall not be 
deemed as approval. 

Approval may be subject to the Supplier observing 
certain requirements for the use of FOSS or FOSS 
Derivatives. These requirements shall become part of 
the Supplier’s obligations in accordance with the 
Main Agreement.  

2.4 The FOSS and FOSS Derivatives approved by the 
Principal in each individual case shall be exhaustively 
listed in the Principal’s written approval, including any 
corresponding requirements ("Approved FOSS"). 

2.5 The Supplier shall submit a fully and correctly com-
pleted FOSS Disclosure Document containing the up-
dated status of these goods or services. It is a pre-
requisite for the provision of the goods or services in 
full and according to the contract. 

2.6 This procedure shall apply once more in every event 
of any changes in the FOSS or FOSS Derivatives, 
even if this change only involves the release of a new 
version. This procedure shall also apply once more, if 
additional goods or services of the Supplier contain 
the same FOSS or if the FOSS, FOSS Derivatives or 
FOSS Licenses were already the subject of this pro-
cedure. 

2.7 The Principal shall provide the Supplier with the latest 
version of the FOSS Disclosure Document to be used 
(section 2.2). Revised versions shall be requested by 
the Supplier and provided as needed. 

2.8 Any costs and efforts of Supplier incurred with this 
procedure and the obligations resulting here from, 
and their fulfilment, shall be covered by the remuner-
ation set out in the Main Agreement. 

3. Obligations of the Supplier  

3.1 The Supplier shall fulfil all obligations arising from the 
use of FOSS in conjunction with the use, modification 
and distribution of Approved FOSS and FOSS Deriva-
tives, in particular those from the FOSS Licenses, for 
and on behalf of the Principal, unless this is not al-
lowed under the terms of the respective FOSS Li-
cense.  

Any restrictions thereto may only be agreed in the 
FOSS Disclosure Document. In addition, the Supplier 
shall enable the Principal to fulfil all obligations relat-
ing to the use of the Approved FOSS and FOSS De-
rivatives and shall provide for strict compliance with 
the conditions and obligations agreed with the Princi-
pal. 

3.2 The Supplier shall design and structure its goods or 
services, in the case of software development or 
modifications also within the software architecture, in 
accordance with the requirements of the Principal so 
that 

a) Software to be developed or modified for the 
Principal is not impaired by any FOSS or FOSS 
Derivatives that is used, in particular not with re-
gard to the so-called "copyleft" or "viral" effect 
according to which the license of the original 

FOSS must be applied to a FOSS Derivative or 
other software relating to the original FOSS. The 
Supplier shall only use FOSS and FOSS Deriva-
tives in the goods or services in a manner that 
does not conflict with the digital signature or au-
thenticated vehicle programming techniques of 
the Principal; and 

b) the FOSS-Licenses of the FOSS do not require 
that the Principal or other authorized parties pro-
vide any authentication information, encryption 
keys and/or other information concerning the 
software used in the vehicles. 

Approved FOSS and FOSS Derivatives must be tech-
nically implemented into the goods or services in a 
manner that allows them to be quickly and easily re-
moved and replaced by a different product offering 
the same functions. 

3.3 The Supplier shall fulfil all obligations relating to the 
Approved FOSS, in particular 

a) at the Principal's request, disclose and, where 
necessary, amend its organizational and technical 
processes with regard to FOSS (e.g. use of tools 
to detect FOSS), 

b) provide the Principal, no later than the date on 
which the goods or services are delivered, with 
the text of the FOSS Licenses, the information to 
be included in the product documentation and 
such other components required the Principal 
needs to create and use an executable version of 
the Approved FOSS, in particular modified build 
scripts and firmware uploaders,  

c) to the extent a FOSS license requires that the 
source code of a FOSS Derivatives must be pub-
lished, providing the Principal with this source 
code, and 

d) acquire and provide, at its own cost, licenses for 
intellectual property rights and/or other third-
party rights that are required for the use of the 
Approved FOSS in order to ensure that the Prin-
cipal is granted rights of use as set out in the 
Main Agreement. 

3.4 If the Supplier uses several FOSS in the same good or 
service,  Supplier shall undertake appropriate 
measures to ensure the mutual compatibility of the 
individual FOSS Licenses and their compatibility as a 
whole with any other software to be developed or 
used, e.g. by designing and structuring the goods or 
services accordingly. 

3.5 To the extent required by the respective FOSS Li-
censes or distribution models or if so requested by 
the Principal, the Supplier shall provide the maintain-
er of the respective FOSS software project the FOSS-
Derivatives created by Supplier. This shall always be 
done in prior consultation with the Principal and only 
to the extent that the FOSS-Derivatives are non-
differentiating and are classified as commodities, and 
if there are no conflicting confidentiality agreements, 
patents or other legal obstacles. In cases of doubt, 
the Principal shall decide. 

4. Continuous Review 

4.1 The Supplier shall continuously review if the Ap-
proved FOSS is used internally in accordance with 
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the respective FOSS License, the Principal's require-
ments and these provisions. In particular, the Suppli-
er shall regularly examine if 

a) the FOSS has been published under a new or re-
vised FOSS License; 

b) the FOSS is used in the goods or services in ac-
cordance with the conditions of the FOSS Li-
cense, the FOSS Disclosure Document and the 
Principal's requirements; 

c) the FOSS is included in the goods or services in 
full, unless the use of parts of the FOSS is al-
lowed under the corresponding FOSS License; 

d) for the FOSS, there are corrections, patches or 
new versions available, e.g. at the authors/ main-
tainers of the respective FOSS, and have the 
Principal decide if the same shall be used. 

4.2 The Supplier shall provide the Principal with all items 
required to demonstrate the proper fulfilment of the 
obligations assumed by the Supplier (e.g. FOSS Dis-
closure Document, source code). 

4.3 The Supplier shall report to the Principal on these 
matters regularly. Unless otherwise agreed, this 
mean every calendar month. 

5. Liability and Warranty 

5.1 This document shall not establish a responsibility to 
the Supplier for the FOSS and FOSS Derivatives. 
Nevertheless, the Supplier shall be liable and shall 
provide warranty services in relation to the goods or 
services, in accordance to the Main Agreement, if 
FOSS or FOSS-Derivatives are used. 

5.2 The Supplier shall, without restriction to its duties 
under sec. 4 and except for the case that this is not 
allowed under the terms of the respective FOSS Li-
cense, provide as part of its warranty obligations and 
at its own cost, the maintenance services for the 
FOSS and FOSS Derivatives used, in particular to 
remedy defects. This also includes the obligation to 
examine the FOSS and FOSS Derivatives for potential 
faults prior to initial use, and continuously thereafter, 
and to remedy such faults, in particular if it is related 
to security. Such corrections shall be included in the 
goods or services, if the Principal grants Supplier its 
consent. 

5.3 The Supplier shall provide integration support for the 
FOSS and FOSS Derivatives as requested by the Prin-
cipal and in accordance with the provisions of the 
Main  
Agreement, unless it is not allowed under the terms 
of the  
respective FOSS License. 

5.4 The Supplier guarantee that FOSS does not violate 
any third party patent, copyright or any intellectual 
property rights, entirely or partially. 

5.5 The Supplier shall assure and provide all necessary 
measures to prevent any damages or conflict to any 
of the Principal’s systems, which might, entirely or 
partially, affects its regular function. 

5.6 If the Supplier breaches an obligation described 
herein, he shall indemnify the Principal and its affili-
ated companies and the sales partners, dealers and 

customers of the Principal from all claims, losses and 
costs arising out or as a result of such breach and 
shall defend the aforementioned parties against any 
third-party claims. The Principal may also at its solo 
discretion to defend itself. The  
Supplier shall bear the costs of court and out-of-court 
proceedings expenses including appropriate attor-
ney’s fees, even if the defence is relates only to an al-
leged claim. 

6. FOSS Representative 

The Supplier shall appoint, in writing, a representative 
and a surrogate who shall be available as contact 
persons for all questions relating to the use of FOSS, 
which will be responsible to prepare or distribute re-
ports and, within the Supplier organization, to en-
sures that the fulfilment of the obligations arising 
here from is properly organized and documented. 
These persons must be authorized to make all of the 
daily routine decisions relating to the use of FOSS 
and FOSS Derivatives and to accept the correspond-
ing declarations from the other party. Such person 
must be sufficiently qualified to identify the extent to 
which FOSS is used and the resulting consequences.  

7. Changes 

7.1 Any changes to the FOSS approved by the Principal 
the Supplier shall require the prior approval of the 
Principal in accordance and the procedure described 
in this document for the initial use of FOSS. The Sup-
plier shall obtain the Principal's approval for changes 
promptly and accordance with this procedure, includ-
ing information on the planned date on which the 
changes are to be included in the goods or services 
provided. With regard to the additional consequences 
of changes to FOSS for the goods or services covered 
by the Main Agreement, the procedure for changes 
described therein shall apply. 

7.2 The Principal may demand changes and additions to 
the use of FOSS at any time until the respective 
goods or services are delivered or accepted, at its 
own reasonable discretion and in consideration of the 
Supplier’s interests. 

 
8. Duties of Subcontractors 

8.1 The provisions of the Main Agreement shall also 
apply to subcontractors elected by the Supplier. In 
any case, the commissioning of subcontractors shall 
not affect Supplier’s responsibility before the Princi-
pal for the performance of the contracted goods or 
services, in particular with regard to the granting of 
rights to use the work results. 

8.2 The Supplier shall select any subcontractors carefully 
attending the requirements set out herein, monitor 
them and include them in his information and work 
processes concerning FOSS. This shall be demon-
strated by suitable documentation, e.g. excerpts from 
the corresponding agreements. The Principal shall be 
entitled to contact the subcontractor in order to clari-
fy queries relating to the FOSS used. The Supplier 
shall be informed thereof. 

8.3 The Supplier shall, at the Principal's request, no 
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longer use Subcontractor for the Principal in connec-
tion with FOSS if the Principal has any evidence to 
doubt the subcontractors’ reliability and willingness 
to cooperate in terms of compliance with the Princi-
pal's requirements for the use of FOSS. Costs and 
expenses resulting therefrom shall be borne by the 
Supplier.  

9. General Provisions 

9.1 The provisions of the Main Agreement on intellectual 
property rights and rights to use the goods or ser-
vices shall also apply to modified versions of FOSS 
unless such modifications are covered by the original 
FOSS License due to the "copyleft" or "viral" effect. 
Any restrictions resulting from or arising out the 
FOSS Licenses with respect to the distribution of un-
changed FOSS on the obligations of the Supplier from 
the Main Agreement or this document shall require 
express prior consent in writing. Such agreement 
must expressly refer to this document and the Main 
Agreement. 

9.2 Upon request, the Supplier shall perform all required 
measures, which must be performed by the Principal 
in order to grant rights to third parties (e.g. custom-
ers) in accordance with the respective FOSS License, 
in particular making the source codes publicly availa-

ble. This also includes the preparation and publica-
tion of documentation, the archiving and version 
management of the individual FOSS and FOSS Deriv-
atives, their clear allocation to individual goods or 
services and, if necessary, the provision and dissemi-
nation of the FOSS and FOSS Derivatives to third par-
ties in accordance with the respective FOSS Licenses 
on behalf of the Principal. 

9.3 The Supplier shall give the required information con-
cerning the FOSS in scope of this document. The na-
ture and extent of the information shall be approved 
by the Principal. 

9.4 No separate or additional remuneration shall be paid 
for the provision of Approved FOSS and FOSS Deriva-
tives. The remuneration according to the Main 
Agreement shall remain unaffected. 

9.5 The arrangements of the parties shall exclusively be 
governed by the law of the Federal Republic of Ger-
many, excluding the UN purchase right. The exclusive 
jurisdiction for all disputes is Stuttgart. Places of 
venue compulsory by law remain unaffected. There is 
no arbitration or conciliation agreement. 

9.6 The English version of this document is determina-
tive. Translations are provided only for convenience. 

 
 
IN WITNESS WHEREOF, the Parties hereto have caused to execute the present instrument in 02 (two) counterparts of same content 
in the presence of 02 (twos) witnesses below identified. 

 
São Bernardo do Campo,      . 

 
MERCEDES-BENZ DO BRASIL LTDA. 
 
_________________________________________ _________________________________________ 
Name:       Name:       
Position: <at least L4> Position: <at least buyer> 
 
 
<CORPORATE COMPANY NAME> 
 
_________________________________________ _________________________________________ 
Name:       Name:       
Title:       Title:       
 
 
Witnesses: 
 
_________________________________________ __________________________________ 
Name:       Name:       
CPF:       CPF:       

 
 


